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Memorandum

To: Wexford Joint Planning Commission, c/o Robert Hall, Planning & Zoning Director
From: Richard M. Wilson, Jr.

Date: February 21, 2025

Subject: Joint Zoning Ordinance Questions

C/M: 41720-48763

Dear Mr. Hall,

You have conveyed to us a request from the Wexford Joint Planning Commission (WJPC)
for our opinion on the question of whether there is “a single zoning ordinance governing land use
in all the participating municipalities, or do all municipalities have their own (albeit identical)
zoning ordinances that can be changed with effect only in an ‘individual’ participating

municipality?”

l.

The short answer to the first question is “yes”, the ten participating municipalities
remaining in the WJPC following Greenwood Township’s withdrawal have a “single” zoning
ordinance governing land use in the jurisdictional area of the WJPC, which is the entirety of the
land area in each of the participating municipalities. The reasons for this conclusion are several,
but principal among them is the language used throughout the Joint Municipal Planning Act, 2003
PA 226, MCL 125.131 et seq., (the “Act”) as well as the Ordinance and Agreement to Establish
the WJPC (the “Agreement”) adopted by the participating municipalities in the summer of 2016,
and the Wexford Joint Zoning Ordinance (the “WJZ0”) adopted in late December of 2016.

Statutes and agreements should be interpreted to give effect to the intent of the drafters, in
the case of laws, or the parties, in cases involving contracts. In the absence of an ambiguity in the

language used, the intent of the drafters or the parties is to be found within the “four corners” of
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the statute or the agreement. 21% Century Premier Ins. Co. v Zufelt, 315 Mich App 437, 444; 889
Nw2d 759 (2016). As your memorandum points out, the Act, the Agreement and the resulting
WJZO all refer to a single zoning ordinance as the primary goal of the common enterprise reflected
in the Agreement, not a multitude of individual zoning ordinances. | can find no ambiguity in the
language used in the Act, the Agreement or the WJZO that would justify looking beyond their four
corners in search of a different conclusion.

There are also negative considerations that support the conclusion that there is a single
zoning ordinance in effect in the jurisdictional area of the WJPC. Under the terms of the
Agreement (8 12) and the Act, (MCL 125.137), the WJPC holds all the powers and has all the
duties of the former, individual planning commissions or zoning commissions the participating
municipalities had in place prior to adopting the Agreement. In order for a municipality to adopt
its own zoning ordinance that governs only the land within the municipality’s borders, MCL
125.3201(1) (“A local unit of government may provide by zoning ordinance for the regulation of
land development . . . within its zoning jurisdiction.”), the ordinance must first obtain the approval
of the municipality’s planning or zoning commission, MCL 125.3305, which must first hold a
public hearing before transmitting the proposed zoning ordinance to the legislative body. MCL
125.3306. In December 2016, none of the participating municipalities had a local planning or
zoning commission that could transmit a zoning ordinance to the legislative bodies regulating land
development only “within its zoning jurisdiction.”

In sum, it is my opinion that after the Agreement was signed in the summer of 2016, the
participating municipalities lost the ability to adopt their own, separate zoning ordinances and can
regain that authority only by withdrawing from the WJPC and proceeding afresh under the process
outlined in the Michigan Zoning Enabling Act, 2006 PA 110, MCL 125.3101 et seq. (“MZEA”)

.
The second part of the WIPC’s question regarding individual zoning ordinances “that can
be changed with effect only in an ‘individual® participating municipality?” suggests that there is a
desire to have more individualized regulations among the participating municipalities. It would
be a mistake to assume that an affirmative answer to the first question precludes the second. The
conclusion that the WJZO is a single, joint zoning ordinance in effect among all the participating

municipalities does not necessarily foreclose the introduction of features and regulations that are
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unique or desirable for less than all the participating municipalities. The MZEA requires that
zoning regulations “shall be uniform for each class of land or buildings, dwellings, and structures
within a district.” MCL 125.3201(2). The MZEA, however, does not limit or otherwise restrict
the number of land use districts that may be created within a zoning jurisdiction. Thus, if Township
A would like to permit marijuana dispensaries in its commercial district, but the other Townships
who are members of the WJPC are opposed, one solution is to create a new commercial district--
that exists only in Township A, that allows dispensaries as its distinguishing characteristic but is
otherwise identical to the original district regulations.

A second option is the use of overlay zones. The MZEA does not authorize overlay zones
expressly, but Michigan courts have long recognized their legitimacy as effective zoning tools, so
long as they do not run afoul of the uniformity requirement of MCL 125.3201(2). See City of
Holland v MCBR Props, LLC, unpublished opinion per curiam of the Court of Appeals, issued
January 11, 2018 (Docket No. 336057). The WJZO has six “Overlay Districts” already and, like
land use districts, the MZEA does not limit the number of overlay zones or districts a zoning
ordinance may establish. Nor does MZEA or the Act require that an overlay zone affect more than
one participating municipality in the case of a joint zoning ordinance.

Thus, both the creation of new, special purpose districts, or the adoption of additional
overlay zones present methods by which the WIJPC may accommodate the wishes of all the
participating municipalities when, as is natural, their interests do not always coincide with the
interests of the other municipalities.

If there are any follow up questions, please let me know.

XXX
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