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Wexford Joint Planning Commission 

 
c/o Cherry Grove Township 

4830 E. M-55 

Cadillac, Michigan 49601              www.wexfordjpc.org 

 

   Email: planningandzoning@wexfordjpc.org  (231)775-1138x6 
 
 

STAFF REPORT/Zoning Board of Appeals 

Case # ZBA-2024-02 

 

1. Application 

 

Owner(s):                                Cornelius, Leon and Theresa 

    5613 Wayfarer Ave. 

    Apollo Beach, Florida 33572 

 

Agent:     Long, Don 

    216 Otsego Place 

    Cadillac, Michigan 49601 

                                                                                                 

Site Address,              3409 W. Lake Mitchell Drive | Cadillac, MI 49601 

 

And Proposed Location Parcel ID# 2110-FW0208 |  Selma Township 

 

Zoned: R2 

 

Site Plan:   Staff and Applicant Provided [not required]  

 

2. Development Proposal 

 

  2.1       Property Description – LOT 8, BLK. 2 FLOWING WELLS PARK SEL. SEC. 35 T22N R10W  
   

          
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.wexfordjpc.org/
mailto:planningandzoning@wexfordjpc.org
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                      Plat Map Image:                                      WexCo GIS Image 

                   
 Google Earth Image – General Area: 

 
 

2.2 Action Report – The applicant (and agent of the applicant) has been in conversations 

with the WJPC staff regarding a small addition to the subject property.  The existing 

dwelling one of the ‘smaller’ footprint cottages (two-story) in an area of already 

improved homes.  The Flowing Well plat was established in 1925. 

  

 The applicant is requesting to add a three-season porch / addition (123.5 square feet) 

to the southeast corner of the existing dwelling that would encroach into the required 

10’ side yard setback by approximately 6’-6” and encroach no further into the 

waterfront setback than currently exists. 
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2.3 Background: 

1.  This property (consisting of one platted lot) is approximately 7,500 square feet 

in area, but only 50’ wide – therefore it is deemed to be nonconforming because 

it less than the required 75’.   

                         

   2.  The property is located in the R-2 Residential Zoning District 

 

 

2.4  Current Narrative:    

            1. The Owner / Applicant’s agent engaged the ZA in conversations in person to 

discuss possibilities for adding a small addition (123.5 square feet) on to the 

house in order to create more seasonable living area. 

2. The applicant’s agent worked with WJPC staff to determine exactly what type 

of project could be accomplished considering the current lot size, required 

setbacks, and the current location of the existing structures.  It was determined 

that the applicant’s proposal could not be administratively approved because of 

the encroachments into required setbacks (side and waterfront).   

3.  The applicant was advised of the variance process and provided a copy of Article 

96; Appeals Board, from the Wexford Joint Zoning Ordinance and asked to 

provide a brief narrative justifying the need for the requested variance.  

4. Public Hearing publication was scheduled and published in the Cadillac News 

on October 5th, 2024; 18 days in advance of the required public hearing.   

5. 300 Foot Notices were sent out on October 2nd, 2024; 21 days in advance of 

any required public hearing.  

  6. Packets were sent out to the Zoning Board of Appeals members (and the  

  Applicant / Agent) on October 16th, 2024 via email and U.S. Mail. 

 

 

 

3.    Article 46: R-2 RESIDENTIAL DISTRICT 

 

3.1 Section 4604 of Article 46 describes the regulations applicable to the specific zoning 

district – the following is presented for review by the Zoning Board of Appeals: 

  

1. The minimum required parcel area is: 7,000 (seven thousand) square feet;  

The subject parcel where the current dwelling is located is approximately seven 

thousand and five hundred (7,500) square feet. 

2. The minimum buildable area is five thousand (5,000) square feet, which 

further complicates the nonconformity. Briefly, the parcel does NOT conform 

to what the ordinance states is the minimum required lot size or the minimum 

area to build upon, among other dimensional issues such as width and road 

frontage.1 

 
1 See PowerPoint Image 
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3. The minimum parcel width required is: seventy-five (75) feet at the road.  This 

property has approximately 50’ on the road frontage.  

 

 

3. Setback requirements are as follows: 

 Front: 4604.D.1.a  the required setback is 20’ 

Side: 4604.D.1.b.(3)2  the required setback is 10’ 

Rear: 4604.D.1.b  the required setback is 50’ [N/A] 

Waterfront: 4604.D.1.c the required setback is 50’3  

    

 

_______________________________________________________________________________________ 

 

4. STANDARDS FOR GRANTING A DIMENSIONAL VARIANCE  

4.1   According to WJZO, Article 9607.F.2.a.(1) thru (5) – The following standards shall be 

used by the Zoning Board of Appeals when considering a variance request.  

    

1. That the need for the requested variance is due to unique circumstances or 

physical conditions of the property involved, such as narrowness, shallowness, 

shape, water, or topography and is not due to the applicants personal or 

economic difficulty. 

 

Staff Comments: XXX  In addition, Article 10, Section 1011.A appears to 

suggest that regardless of how small a parcel may be in comparison to the 

required minimum lot size, that the ZBA ‘shall’ grant a further reduction … 

prior to reducing a water front setback, perhaps contemplating that most ‘all’ 

lots should be permitted to be built upon provided that certain protections are 

guaranteed. 

 

Recommended Finding: The Zoning Administrator finds that the platted lot 

width of 50’ (feet), being less than the required 75’ for the zoning district, and 

the required spacial area of 68% (percent) absorbed by setbacks, when 

compared to the required ‘buildable’ area of 5,000 square feet present unique 

physical conditions for the subject property.   

 
2 Parcel is narrower than lowest limit for nonconforming parcel 
3 1011. Water Protection Notwithstanding anything to the contrary contained in this Ordinance, the following provisions shall 
apply: A. No structure shall be built, located or constructed closer to the water’s edge than fifty (50) feet for buildings, or one 
hundred (100) feet for nutrient sources (such as but not limited to drain fields, highly fertilized areas, manure storage), measured 
on a horizontal plane to the water's edge. In the event the water's edge recedes (moves landward), the setback line shall also be 
construed as to have moved landward a distance equal to the water's edge recession. In cases where parcels are smaller than the 
minimum parcel size allowed in the particular district so that applicable setbacks given here and in a particular district result in a 
building envelope less than 25 by 40 feet the Appeals Board shall grant a further reduction of side yard setback and/or a front 
yard setback prior to reducing the required water front setback. This setback shall not apply to a dock, bridge, or stairs and path 
to the shore. 
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2.  That the need for the requested variance is not the result of actions of the 

property owner or previous property owners (self-created). 

 

Staff Comments: The current landowner has not altered the property since the 

adoption of the Wexford Joint Zoning Ordinance or acted to create the need for 

the variance. The parcel is incumbered by setback areas equaling 68% of the 

total lot area. 

 

Is the issue "self-created"? (Article ‘excerpt’ from: MSUE) 

The fourth standard is widely misunderstood among ZBA members. The proper interpretation is to 
ask whether the applicant took some affirmative action that created the need for the variance, such 
as making an unusual land division (shape), filling the entire building envelope so that a porch 
must necessarily extend into the setback area, digging a pond, etc. A practical difficulty cannot be 
self-created (Norman Corp v. City of East Tawas, 263 Mich App 194 (2004)). Being “self-created” 
includes actions of the current property owner and actions of all previous owners. 

In other words, a self-created practical difficulty by a predecessor in title can bar a subsequent 
owner from a legitimate variance request (Johnson v. Robinson Twp, 420 Mich 115 (1984)). At the 
same time, the Court of Appeals recognizes that merely purchasing property with the knowledge of 
ordinance limitations does not preclude someone from apply for (and receiving) a variance (City of 
Detroit v. City of Detroit BZA, 326 Mich App 248 (2018)). The key is whether a property 
owner — present or past, took affirmative action to alter the property counter to the 
controlling ordinance at the time. The purchase of a unique lot, even with knowledge of the 
current ordinance, should not be held against a new owner. This standard is inappropriately 
applied if a ZBA member sees the presence of the applicant before the ZBA as a self-created 
situation. This mindset would lead to the conclusion that all variance requests are self-created. It is 
not an applicant’s desire for a variance that is a self-created problem; it is an applicant’s previous 
action to fill the buildable envelope with structures, or divide the parcel into an unusual shape that 
is the self-created problem. 

Recommended Finding: The Zoning Administrator finds that there is no 

evidence of the property owner (past or present) taking affirmative action 

creating a ‘need’ for the requested variance – rather, the records indicate that 

the property was built and or improved upon prior to the existence of any 

zoning ordinances, thus, it was the ‘government’ action of zoning ordinance 

adoption that created the current ‘practical difficulties’. 

 

3.    That strict compliance with regulations governing area, setback, frontage, 

height, bulk, density or other dimensional requirements will unreasonably prevent 

the property owner from using the property for a permitted purpose, or will render 

conformity with those regulations unnecessarily burdensome. 

https://www.canr.msu.edu/news/proving_a_practical_difficulty_for_a_dimensional_variance_request#:~:text=The%20fourth%20standard%20is%20widely,controlling%20ordinance%20at%20the%20time.
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Recommended Finding: The Zoning Administrator finds that the above 

standard (due to the existing characteristics of the property) would present a 

burden by having to strictly comply with the regulations currently in effect. 

 

4.  That the requested variance is the minimum variance necessary to do 

substantial justice to the applicant as well as to other property owners in the 

district. 

 

 Staff Comments:  There are at least two (2) variances to be considered by the 

 ZBA in this application in order to do substantial justice to both the 

 applicant ‘and’ other property owners in the area: 

• Waterfront (to be considered last)4 

1. The house / dwelling, at its closest point, is 39’ (feet from 

the water’s edge (seawall). 

2. The ‘proposed’ addition, at its farthest point), will be 

approximately 46.5’ from the water’s edge. 

• Side Yard (addition encroachment into required side yard) 

1. The existing garage currently encroaches approximately 

9’-3” into the required 10’ side yard setback. 

2. The ‘proposed’ addition will encroach approximately 6’-6” 

into the required 10’ side yard setback. 

 

    Recommended Finding: The Zoning Administrator finds that the existing 

    encroachments into the side yard and waterfront yard setbacks will NOT 

    be increased and that the ‘proposed’ addition is minimal in contrast. 

 

5. That the requested variance will not cause an adverse impact on surrounding 

property, property values, or the use and enjoyment of property in the 

neighborhood or zoning district. 

 

 Staff Comments:  The area is a platted area of mostly improved homes upon 

 nonconforming lots of record.  Most dwellings / homes in the immediate 

 vicinity consist of newer, larger buildings with ‘very’ large accessory 

 structures. The Zoning Administrator cannot find evidence that permitting 

 the requested variance(s) would cause any adverse impacts.  This area 

 (within and adjacent to the notice group) enjoys steadily increasing property 

 values. 

 

 Recommended Finding: The Zoning Administrator finds no evidence that 

 the requested variance would cause any adverse impact on 

 surrounding property values, or the use and enjoyment of property in the 

 neighborhood or zoning district. 

 
4 Article 10, Section 1011.A 
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Staff recommends:  that based upon the above cumulative findings, that the Zoning Board 

of Appeals make any additional findings and conclusions that support a decision to approve 

the requested variance(s) and grant any other equitable relief deemed appropriate for this 

property.  

 
 

PROPERTY IMAGES / PHOTOGRAPHS 
 

                       STREET VIEW                VIEW FROM WATER 
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OF ADDITION 
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Respectfully submitted for consideration by the Wexford Joint Zoning Board of Appeals, 

 

 
Robert (Bob) Hall 

Zoning Administrator 

Approximate Side Yard Setback 

Approximate Property Line 







 






